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Attorniéy, lor Plaintift

IN TEE SUPERIOR COURT OF THE STATE OF CALIPORNIA
IN AND POR THE COUNTY OF ALAMEDA

JOSEPE BREEN, RO, 573995-2
Plaintiff, FIRST AMENDED
COMPLAINT FOR PERSONAL
vS. INJORIES; STRICT

LIABILITY; NEGLIGENKCE;
BRUSE WELLMAN, INC., NATIONAL BERYLLIA FRAUD AND CONSPIRACY
CORPORATION, GTE PRODOCTSE COR.POR.ATIOH.!
WESGO DIVISION, PIRST DOE through

TW) BUNDRED TENTE DOE, Inclusive,

Defendants.
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Plaintiff JOSEPFE BREEN alleges:
PIRST CAOSE OF ACTION
I.

Plaintiff JOSEPE BREER for and on behalf of himself, brings
this action on his own behalf. The masculine form as used in
this complaint, if applicable as shovn by the context hereof,
applies to a female person or a corporation.
177
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11,
Plaintiff does not know the true names and capacities,
whether Corporate, associate or individual of defendants gyed
berein as PIRsy DOE through TWO HUNDRED TENTE DOZR, inclusive,
each of thenm, and for that reason Prays leave to insert the t
names and capacities of said defendants when the saze are
d8certained. Plaintifs is Informed and belfeves and therefore
alleges that each of the defendants designated berein 8% a DOE
negligently, intentiocnally and/or strictly 1jshle Of responelt.
in some manner for the events ‘and bappenings herein referrad tc¢
and Proximately causged injury and damages to Plaintirg thereby
herein alleged, )

111.

At all times herein Bentioned, each of the defendants wag
the agent and eeployee of each of the Temaining deggndanta, and
wvas at all timep acting within the Purpose and scope of sajd
4gency and employment, and each defendant hag tatified and
Approved the acts of the remaining defendants.

IV.

Defendants BRDSH WELLMAN, INC., NATIONAL BERYLLIA
CORPORATION, GTE PRODOCTS CORPORATION, WESGO PIVISION, FIRST DOE
through FIFTIETE DOE, inclusive, were at all tizes herein and
still are corporations authorized to do ana doing business in the
State of California,
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V.

At all times herein mentioned defendants, and each of thesm,
were engaged in the business of mining, manufacturing,
sssesbling, supplying, peckaging and/or labelling beryllius
containing coapounds for sale to and use by the members of the

general public as vell as to other parties for use of the zald
products.
e vI.

At all times berein gentioned, defendants FIPTY PIRST DOE
through TW> EUNDRED TENTE DOB were Officers and Directors of
naced defendants herein and FIRST DOL through PIFTIETE DOL.

VII.

The defendants, and each of them, actin; thrtough their
agents, servants and/or employees, cause and have caused in the
past, certain beryllium containing compounds to be placed in the
strean of interstate comaerce with the result that said products
and materials came into use by plaintiff.

VIi1I.

Plaintiff JOSEPE BREEN was an enployee of Hational_peryllia
Corporation of Baskell, Wew Jersey tor the period of 1959 to 1961
and an employee of Varian Associates, Eirac Divisién, located in
San Carlos, California for the pericd of 1979 to 198l. During
the course of his esployment as 2 ceranics worker for the above
nentluneg employers, plaintiff was ezposed to the beryllium
containing compounds processed, imported, converted, compounded,

supplied and/or sold by the defendants, and each of them,

3.



Ix.
From 1959 to 1961 plaintiff was exposed at National Berylij
H Corporation to beryllium containing compounds manufactured and

plnceq in the stream of interatate commerce by National Beryllia

1
2
3
4
5_ Corporation for purchase by the general public, and was also
8 | exposed to Beryllium' containing compounds from the other

7 | defendants named herein.

8 X.

9 From 1979 to 1981 plaintiff was exposed at Varlan

Assoclates, Bimac Division te berylliur containing coxpounds

[ p—

manufactured and placed in the stream of interstate commerce by
12 | varian Associates, Eimac Division for purchase by the generasl
13 | public and was exposed to beryllium containing compounds '

4 | purchased by Varian Associates, Eimac Division, fros the sajd

15 | defendants, including Rational Beryllia Corporation.

16 | xI.
17 g The above described exposures directly and prozimately
18 |

caused plaintiff to develop an {llness known and designated as
9 1 berylliosis and other illnesses and disabilities whose .

20 ¢ relationship te beryllium is as yet unknown to plaintiff herein,
2 the pathological effect of which was without noticeable trauca
22 | and was unknown to plaintifef,

23 III,

24 The i{llness and disability of Plaintiff is the direct and

25 proximate result of the negligence of the defendants, and each of

28 § them, in that they produced, sold and Othetwise pot into the
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Strean of interstate Commerce, the tore;aing Raterials which tpe
said detepdantl. and each of thew, knew, or ip the exercise of
ordinary care should have known, were deleterious, Poisonous, ap
highly harpfu) to plaintifggg health,

) XIII. _
Plaincifs exercising Feasonable diligence, discovered the
aforealleged conduct, misconduct and culpability of defendanty,
and each of thex, on or about July 7. 1982, whep he recefved a

diagnosis of berylliosis. Plaintiff coyla not have discoverea

XIv.

As 2 direct ang Proxivate resylt of the conduct of the
defendantl, and each of them, plaintirs sulfered and nu;talﬁed
Prolonged pain and Suffering, the hecessity for additional
treateent, injuries 1nc1uding, but not limjitea to, herylliosis,
8¢vere shock to hip hervous system, ang Other injuries, the ezace

extent of which are Presently unknown to Plaintirfg,

/77
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By reason of the aforesaid Preailses, it was hecesaary for
plaintiff to engage the services of physicians, surgecons, and
honpitnli; Plalntift does not know the feascnable value of ssid
services vhlch have been or may be reasonably required in the

‘futare and requests Jeave to amend this cosplaint to insert sala
sus when it {s ascertained.

XVI.

QOHO“&HN

By reason of the aforesaid Ptenises, plaintiff was unable to
10§ follow his nor:al or any gainful eccupation for certain periods
11 | after the date of said events, and plainti{ff will remain disabled
12 | for an indefinite future time; plalncifs doen not now know the

13 § value of the employment which bas been and Bay be loat to hia in
14 | the future, and request leave to amend this complaint to inser:
55 the reasonable value thereof vhen such {s a-cettalnlblg.

16 XVII,

17 By reason of the aforesaid negligence of defendanta, and

18 | each of thenm, plalntifﬁ has been damaged to his health, strength,
19 | and activity in an amount in excess of $15,000.00 in additlon to

20 | special damages herein alleged.

21 WEERBPORE, plaintiff prays Judgrent as is hereinafter set
22 forth.
23
24 SECOND CAUSE OF ACTION
25 AS AND FOR A SECOND CAUSE OF ACTION, plaintiff complains of
26 | defendants, and each of them, and alleges:
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I.

Plaintiff by this reference bereby incorporates and makes a
part bereof as thougb fully smet forth Berein at length a1l angd
singular the allegations contained in the First Cause of Action
he:elﬁ. excepting therefrom allegations pertaining to negligence

| . 11,

The defendants, and each of thea, impliedly wvarranted that
the said materials were of good and merchantable Quality and fie
for tbeir intepded use.

' 111,

The implied warranty made by the defendants, and each of
tbei. that the beryllium contalning conpouq?a vere of good and
merchantable quality for the particular {ntended use was breashed
in tbat certain harmful, poisonous and deleterious particles vere
given off into the aAtmosphere wherein plaintiff and otbers in his
position carried ocut their duties as employees working with sych
materials and other related materials and in that plaintiff cane
into contact w}th the beryllium contalning compounds as he and
others in his position carried out their Guties as esployees
vorking with such materials and other related Raterials.

. v

~As a direct and proximate result of the breach of iaplied
varranty of good and merchantable quality and fitneas for the
particular intended use, plaintiff developed an illness, to wit:
berylliosis or other beryllium related illnesses which cause

great disabilicty, as previously set forth,

7.



v.

By reason of the premises, pllintitt-hns been damaged to his
bealth, strength, and activity in an amount in excess of
tls,ooo.up in addition to special dacages berein alleged,

wﬁzaxronx. Plaintiff prays judgment as s herelnafter set
forth. )

TBIRD CAUSE OF ACTION
AS AND FOR A THIRD CADUSE OF ACTION, plaintiff coaplains of
. gefendants, ahd each of ther, aqﬁ alleges:
I,

Plaintiff by this reference hereby ineorporates and makes a
part bereof as though fully set forth berein at length a1l ane
singular the allegations contained in the First Cause of Action
herein, ezcepting therefrom allegations pertaining to negligence.

II.

At all times herein mentioned, National Beryllia Corporation
and Varian Asscciates, Eipac Division purchased froa defendants,
and each of them, beryllium containing compounds he:elna{te:
referred to as the defective and izproperly labeled p:o&ucts.

IIl.

Defendants, and each of them, knew that the aforementioned
products would be used without inspection for defects by the user
thereof,

77/
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1 IV.

2 At all tinmes sentioned herein, plaintiff was unavare of the
3 | dangerous nature of the aforementicned pfﬁducts.

4 : v.

5 At all times mentioned herein, defendants, and each of thes,
6 [ were avare of the dangerous and defective nature of the

7 aforement{oned products.

8 VI.

8 The aforementioned products were used by plaintiff fn the
10 ! marner for which they were intended.

1" VI?[.

12 A3 a direct and prozikate result of the foregoing conduct,
13 plaintiff developed certain 111ne|§en. te vlt: beryllicsis or

14 | otber beryllium related fllnesses which caused great disabilicy
15 | as previously set forth.

18 VIII.

17 As a proximate result of defects in these aforementioned

18 | materjals, pll!ntltt bas been generally damaged as is more fully
19 [ set forth berein and in addition has sustalined special dﬁyagen

20 | hereinabove alleged. ‘

21 IX.
22 The foregoing acts of the defendants, and each of them, were
23 | done wantonly, willfully, OpPpressively and In conscious disregatd
2@ for the safety of plaintiff herein, by the defendants, and each
25 | of them, in that the defendants and each of them, prior to and at
26 | the time of the sale of the aforementioned Products to the above
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mentioned employers of plaintiff, knew that the foregoing
paterials vere dangerous when inhaled or when contacted, gave no
warning at all on the said materials or on their packaging
warning of the dangerous nature thereof, knoving that the said
saterials would be used by plaintiff and others who had no
xnowledge of the dangerous and hazardous nature thereof and
plaintiff is entitled to punitive damages hereunder.

WEEREFORE, plaintiff prays judgment as is hereinafter set
forth.

FOURTH C'.M'IS% Or ACTIOR

AS AND POR A POURTE CAUSE OF ACTION, plaintiff complains of

defendants and each of them, and allegea: )
I.

Plaintiff by thia reference herebdy incorporates and makes a
part hereof as though fully set forth herein at length all and
singular the allegations contained in the Pirst Cause of Actlon
herein, ezcepting therefrom allegations pertaining to negligence.

1I.

At all times pertinent hereto, the defendants, and.;;ch of
then, oved plaintiff a duty, as provided for in Section 1708
through 1710 of the Civil Code of the State of California, te
abstain from injuring the person, property or rights of the
plalntiff. 1In violation of that duty, the defendants, and each

of them, 4id do the acts and omissions, when a duty to act vas

imposed, as set forth herein, thereby proximately causing injury

10.
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to. the plaintiff as {s more fully set forth berein. Such acta
and conissions consisted of acts falling within Section 1710, angd
more specifically were suggestions of fact vhich were not true
and which the defendants did not believe to be true, assertions
of fact of that which was not true, which the defendants had no
reasconable ground for bellevlng it to be tree, and the
soppresasion of fact wbea a duty existed to disclose it, all a=
are more fully set forth herein, and the vielation of which as to
any one such {tem gave rise to a cacse of action for vi{olation of
the rights of the plaintiff ac provlded for In the aforecentijoned
code sections.

I11.

Since the 1930's, the defendants, and each of them, have
known and have been possessed of the true facts consisting of
medical and scientific data and other knovledge which clearly
indicated that the materials and preducts referred to herein vere
and are hazardous to the bealth and safety of the plaintiff, and
others in plaintiff's position working in close proximity with
such materials and have known of the dangercus pro- penu{tiel of
other of the aforement{oned materials and products llnc; before
that time and with {ntent to deceive Plaintiff, and others in bis
position and with Intent that he and such otbers sbould be and
fenain ignorant of such facts and with intent to induce plaintiff
and such otbers to alter his and their positions to his and their
injury and/or risk and in order to gain advantages 413 do the
following acts:

11.
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(a) Defendants, and each of them, did not label any of
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the aforementioned beryliiua containing compounds as
to the hazards of such materials and products to the
health and safety of plaintiff and others in
Plaintiff*s poaition vorking in close proximity with
Such materials vhen the knovliedge of such bazards was
existing and known to defendants, and each of thez,
since the 1930's. By not labelling such materials asa
to thelr said harards defendants, and each of ther,
caused to be suggested ae 2 fact to plaintiff and
plaintiff‘'s enployer-tbe purchasers of the
aforementioned materials to workers such information
to be dissmented in a manner wglch vould give general
notice to the publie and knovledge of the hazardous
nature tbereof when defendants were bound to disclose
such information;

Pefendants, and each of thex, suppreased intgrmation
relating to the danger of use of the aforesentioned
Raterials by requesting the suppression of .
information to the pPlaintiff and the generai publ._e
concerning the dangercus nature of the aforementiored
materials to workers by not allowing such inforeation
to be disseninated in a manner which vould give
general notice to the public and knowledge of the
hazardous nature thereof when defendants were bound

to diaclose such inforaation;

12,
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(e)

(d)

(e)

T
Defendants, ang ®ach of them, sold the IEQIEﬁ?ntione
products and Raterials to plaintifr's Inpjgyﬁfl and
Others without advising Such employers and Oothers of
the dangers of use of such materfals to prlOkl
working in close Prozimity thereto, when defed?ants

knew of such dangers, as Sat forth berein, fand, as
Bet forth above, had 4 duty to disclose such dargers.

Thereby, defendants caused to be bonitlvely,aa§erted
to.plnintift': eEplovers af that which wvag hot . trye
and which defendants had No reasonable ground for
believ!ng it to be é}ue, in a manner pot warranted by
the information Possessed by said defendants, ang
®ach of them, of that which va; and is not true, to
wit, that it was safe for plaintifr to work in cloge
Proximity to such Raterialy;

Pefendants, and edch of thenm, Suppressed from
everyone, 1nc1uding pllintigf and plaintife'g plpcg
of work, and continue to suppress, pedical and
lcientilic data and knowledge of the relnltg_o!
Studies, when they were bound to disclose 1&, and
causing plaintiff to be and remain ignorant thereof;
Commencing in the 19308, the defendanty, aqq,eagh of
them, knew and Possessed aedical and lc!tntlflc
information of the connection between exposure to
berylliium containing coapounds ang beryllionis,

Thereby, defendants Suggested as a fact that which is

13.
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(f)

(9)

(b)

not true and dilse-in;te¢ other facts lixely to
mislead plaintiff ang Plaintiff's place of work and
which did mislead them for vant of comsunicatiop of
true facts which consisted of the aforedescribed
sedical anda sclentific data and other knowledge by
not giving plllnt%t! or plalntiff's employer the tru
facts concerning such knowledge of danger, when
defendants were bound to disclose {t;

Fail to warn plaintift and Plaintitf's employer of
the nature of the said materials, to Wity dangerous
wvhen inhaled, caunln} pathological effects without
noticeable trauma, whep Possessed vith knowledge
that such material wags dangerous and a threat to the
bhealth of perscns coming into contact therewith and
under a duty te disclose 1ty

Pail to provide plaintiff with inforzation concerning
adequate protective devices for use with the sald
Products of the defendants, and each of thexn, when
they knew that sueh protective measures wvere
necessary, when tbey were under a duty to disclose
such information, and 1f not advised as to use vould
result in injury to the Plaintiff and others using

such materjals;
Conceal from plaintiff the true nature of the

ra
industrial exposure of plaintiff, the fact that they
and each of thesm, knew that Plaintiff ang anyone

1‘.
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sinilarly situated, upen inbaling beryllium

containing compounds would, in time develop
irreversible conditions of beryllfosis, and such
Person would immediately be in not good health, the
fact that de had in fact been exposed to barmfyl
materials and the Eact that the materials to which he

wag exposed would cause pathological effects witbout
noticeable traima, when under a duty to and bound to
disclose ft; ana

Fail to provide information to the poblic at large
;nd buyers, users aﬂh Physicians eaployed by
Plaintiff and plaintiff's esployers for the pPurpose
of conducting physical exaninaglon: of plaintiff and
others working in contact with beryllium containing
compounds &8 to the trog nature of the baszards of
beryllium, in order for such physicians to diagnose,
and treat persons coming into‘contact with beryllium,
in that the materials to which plaintiff had been
exéoued wvould cauae Pathological effects withoat
noticeable trauma, wben under a duty to lupﬁiy such
inforeation and such fallure is lixely to mislead for

vant of communication of guch facts,

Iv,

Each of the foregoing acta, Suggestions, assertions and

forebearances to act when a duty existed to act, the said

15,
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defendants, and each of then, having such knowledge, knowing the
Plaintiff 814 not and would not breathe such material innccently,
vas done falsely and fraudulently and with full intent to indyce
plaintiff to work ;n a dangerous environment and to cause
Plaintiff to remain unavare of the true facts, all in violation
of Section 1710 of tbe Civil Code of the State of California.

v.

Plaintiff relled upon the said acts, suggestions, assertions
and forebearances; had plaintiff known the true facts, be wonlad
not bave continued to work in the s22id environment. By reason of
Plaintiff's exposure from 1959 t; 1961 to beryllium containing
cowpounds manufactured and placed in the streas of interstate
comaerce by National Beryllia Cntporation.'}llintitf'n condition
vas aggravated to a degree which would bave been prevented had

defendant Rational Beryllia Corporation disclosed to plaintiff

. the true nature of the hazards of beryllium, Plaintiff's
. condition vas further aggravated by defendant National Beryllia

7 Corporation in that, had plaintiff bdeen warned of the true nature

of the bazards of beryllium exposure during the pericd 1959 to
1961 oc at any time prior to 1979, Be would have avoided the
exposure to beryllium that occurred from 1979 to 1981, at Varjan
Assoclates, Eimac Division,
VI.

By reason of the premises, plaintiff wvas damaged in his
health, strength and activity in addition to special danages
bereinabove alleged.

1"
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Vil.
Rach of the sald acts and forebearances to act were done

falsely, fravdulently and maliciously, and plaiatiff is entitled
to ezeaplary and punltlve damages. The foregoing acts of the
def:ndanil, and each of thea, were done wantonly, willifully,
oppressively and in conscieus disregard for the safety of
Plaintiff herein by the de!end;ntl, and each of them, in that the
defendants, and each of them, Prior to and at the time of the
sale of the aforementioned products to plaintiff's employer knew
that the foregoing materiale were dangerous when inhaled, gave nc
varning at all and in no wvay pliEcd sufficient varnings on the
831d materfials or cn their Packaging varning of the dangerous
nature thereof, knowing that the sald materials would be used by
Plaintiff and others who bad no knowledge of the dangerous and
bazardous nature thereof and Plaintiff is cntltleddto punitive
damages bhereunder.
VIII. -

Plaintiff had no knovledge of the foregoing acts at the time
wvbea they IEII.QOIiittEﬂ, is not charged with kpovledge or
inquiry thereof and only learned of such facts after Juii 7,
1982, wvhen be was diagnosed with berylliosis. Plaintiff could
not have discovered such condition sooner becaose such condition
vas btought.nbout without noticeable trauma until {t had advanced
to such a point that diagnosis could be made; such diagnosis
required the sectvices of an expert and plaintiff 412 not posszess

such ezpertise so that he could not know in the exercise of
7

11.
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reasonable care of the cause of bis injury until such time as he

was dlagnosed and advised. Plaintiff could not know until scch
advice of the culpability of the defendants, and each of thea.

WHEREFORE, plaintiff prays judgment as is bereinafter set
forth.

PIFTH ('.'.M;I'Sl OF ACTION

AS AND POR A PIFTE CAUSE OF ACTION, plaintiff coaplains of

defendants and each of them, and alleges:
1.

Plaintiff incorporates by reference as though fully set

forth herein all the allegations of the FPirat through Thirad

Causes of Action herein.
1I1.

Defendants BRUSH WELLMAR, INC,, NATIONAL BERYLLIA
CORPORATION, GTE PRODUCTS CORPORATION, WESGO DIVISION, PIRST [OE
through FIFTIETE DOE produced a substantial share of the market
for beryllium, which product was defective as alleged herein,
during the time in question. Defendants, and each of thenm,
produced beryllium containing compounds from identical fé}lulas
and the producer of the beryllium which caused plaintiff's
injuries cannot be identified through no fault of plaintiff.
4
17/
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WHEREFORE, plaintiff prays judgment as follows:

i. General damages in an ascunt in excess of $15,000.00 £r

accordance with the proof;

2. Damages for fraud and conspliracy ia the sum of
$1,000,000.00; .

3. Punitive and exenplary dacages in the sus of
$10,000,000.00;

4. Special damages in accordance with the proof;

5. Pré-judg-ent interest and post-judguent fnterest in
accordance with law; )

6. Cosats of suit; and

7. Such other and further relief as the Court deems just
and proper in the premises.

DATED: September 5, 1984

ETEVEN KAZAR
A Law Corporation

*

© STEVER REAZAW
Attorney for Plaintiff
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